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Item: 15.02 
 
Subject: PROPOSED ROAD CLOSURE - PART PACIFIC DRIVE NORTH OF 

HOME STREET, PORT MACQUARIE 

Presented by: Corporate and Organisational Services, Rebecca Olsen 
 

 
Alignment with Delivery Program 
 
3.2.4  Appropriately develop, manage and maintain Council’s property including 
property sales, acquisitions, road closures, land development and management of 
community and commercial leases. 
 
 

Reason Report is Closed to the Public 
 
This item is classed CONFIDENTIAL under Section 10A(2)(c) of the Local 
Government Act 1993, which permits the Meeting to be closed to the public for 
business relating to information that would, if disclosed, confer a commercial 
advantage on a person with whom the Council is conducting (or proposes to conduct) 
business.  
 

 

RECOMMENDATION 
 
That Council: 
1. In accordance with the Roads Act 1993, undertake community engagement 

and notify statutory authorities of Council’s intention to close part of 
Pacific Drive, north of Home Street, Port Macquarie as detailed in the body 
of the Proposed Road Closure - Part Pacific Drive North of Home Street, 
Port Macquarie report. 

2. Note that a further report will be tabled to Council at the May 2017 Ordinary 
Council meeting, detailing any submissions received from the public and 
statutory authorities during the engagement and notification period. 

3. Subject to the outcome of the road closure process, undertake further 
investigations as necessary to prepare for the potential future sale of the 
closed section of road reserve by way of an open public expression of 
interest process. 

 
Executive Summary 
 
This report is presented to Council to consider the closure of an unformed part of the 
Pacific Drive road reserve, north of Home Street, Port Macquarie. 
 
Discussion 
 
In September 2016, an approach was made to Council by a developer (Pacific Drive 
Pty Ltd) requesting consideration be given to the closure of an unformed section of 
road reserve (approx. 2050 sq.m.) that fronts numbers 10, 13, 16 and 17 Pacific 
Drive, Port Macquarie as shown in the plan below.  A formal application to purchase 
the Pacific Drive road reserve was received from Pacific Drive Pty Ltd on 9 
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December 2016, with a revised application with a reduced area (excluding the 
section in front of number 17) subsequently received on 9 January 2017. 
 
Over the years there have been many approaches to Council for consideration of 
closing this section of unformed road reserve.  More recently enquiries have been 
received from the adjacent owners, Pacific Drive Pty Ltd and Mark and Kirsty Pollard. 
 
Council’s Infrastructure & Asset Management staff have confirmed that this section of 
unformed road is not required for future road purposes. 
 

 
 
The current ownership of the adjacent properties is: 
 
No. Lot / DP Ref. Owner Current Use 

10 LOT: 1 DP: 538077                                            P J & J M McInnes                                  Rocky Beach Motel 
13 LOT: 2 DP: 538077                                            Pacific Drive Pty Ltd                              Vacant Dwelling site                     
16 LOT: A DP: 441800                                                                                    Pacific Drive Pty Ltd                              Vacant Dwelling site                     
17 LOT: B DP: 441800                                            M J & K R Pollard                                  Single Dwelling                          
 
It is understood that Pacific Drive Pty Ltd hold an option to purchase Lot 1 DP 
538077 (Rocky Beach Motel). 
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The adjacent properties are currently zoned R3 Medium Density Residential.  
Despite being a public road, Pacific Drive in this location has an underlying R1 
General Residential zoning and could be developed for residential purposes subject 
to successful road closing and development application processes.  Subject to further 
investigation and planning assessment there may also be an opportunity for the 
subject land to be considered for rezoning to match the adjoining R3 Medium Density 
Residential zoning. 
 
The application(s) received from Pacific Drive Pty Ltd (prepared by consultant Lands 
Advisory Services) raises a number of issues which are discussed further below, 
including most notably the option for Council to undertake the potential sale either by 
direct negotiation with the adjoining land owners or by way of public competition (ie 
an open public expression of interest process).  This is particularly relevant in this 
case due to the highly desirable location of the subject land and the current market 
conditions with high demand for residential development sites. 
 
Road closure process and vesting of the closed road in Council as operational land 
 
The road closure process, considerations as to the ownership of the land and 
process for sale, are set out in the Roads Act 1993. 
 
The process involves the closing of the road (that is, the land would no longer hold 
the status as a public road and the right of the public to freely traverse the land would 
cease on closure).  The process involves reasonable expense by the landowner / 
applicant and the passing of many months (typically at least 12 months) including 
public consultation, survey preparation and registration as well as liaison with the 
Department of Industries - Lands. 
 
To determine ownership of the area of road reserve proposed to be closed, Council 
needs to prove that the road was formed or constructed (ie via old aerial or Parish 
maps).  Whilst, in this particular situation, Council is the owner of the road reserve, 
under the provisions of the Roads Act 1993 the statutory power to close and sell a 
Council road rests at State level, currently delegated to the Department of Industry - 
Lands. 
 
The Roads Act 1993 further stipulates at Section 38(2)(b) that where a Council road 
is closed and there has never been construction of the road, then ownership of the 
land comprising the closed road reverts to the Crown and not Council.  The key 
implication here is that the Crown, and not Council, would then be entitled to the 
value of the land within the closed road.  Whilst this provision has existed in the 
Roads Act 1993 since its inception, in more recent times, the Department of Industry 
- Lands is more rigorously applying this provision whereas this was not always the 
situation in previous years and generally all Council roads, formed or unformed, were 
vested in Council upon closure. 
 
Given the underlying residential zoning and the significant potential value of the road 
reserve if it were to be sold, further investigation of this issue has been undertaken to 
understand the risk associated with the requirements of Section 38(2)(b) of the 
Roads Act 1993 prior to Council determining whether to proceed with the road 
closure. 
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An examination of historical plans in this vicinity has indicated that the land 
comprising this section of road reserve has never been formed.  Notwithstanding 
that, there exists on the section of road reserve an open drain - recent expenditure 
has been incurred by Council for the drain’s maintenance.  In addition the section of 
road reserve receives regular mowing by Council staff.  Liaison with the Department 
of Industry - Lands indicates that the regular maintenance and expenditure of funds 
by Council would be taken into consideration when assessing the applicability of 
Section 38(2)(b). 
 
Whilst no firm guarantee has been provided that the land would vest in Council on 
closure, the expenditure of funds on the unformed road reserve places Council in a 
stronger position than would otherwise have been the case.  There remains some 
risk to Council on this matter until a formal assessment is made by the Department of 
Industry - Lands as part of the road closure process. 
 
Application process - adjoining landowner initiated 
 
It is considered the norm for road closing applications to be lodged / initiated by a 
landowner/s that adjoin public roads that seek to incorporate, for various reasons, the 
land comprising the road within their property.  In this instance, the current owner 
Pacific Drive Pty Ltd in conjunction with its consultant has expressed a desire to 
acquire the road reserve and has offered the services of its consultant to manage the 
road closing process.  While a road closing application does occupy reasonable staff 
time, a general set application fee is charged to offset staff time.  To avoid any public 
perception of vested interest, it is considered that Council should continue to 
maintain ownership of the overall road closing procedure rather than handing that 
process to the landowner consultant. 
 
Where an adjoining owner makes application for the closure of a road, and the 
closure is ultimately approved by the Department of Industry - Lands, the closed road 
would be sold to the adjoining landowner/s by direct negotiation upon payment of 
market value of the land.  This is generally accepted protocol as part of the implied 
contract between the landowner and Council carrying out its best endeavours to 
ensure the road is closed with the landowner meeting all Council fees and external 
costs throughout the road closing process. 
 
Council’s Road Closure Advice Sheet indicates the costs likely to be incurred, 
including relocation of services at cost and the purchase of the land at market value. 
 
As part of its application (original and amended), Pacific Drive Pty Ltd has indicated 
that it is prepared to pay market value ($1m) for the site plus a 5% premium in 
addition to covering all Council costs.  This represents a low risk option to Council 
(noting there are broader considerations as to the alternative open market process 
mentioned below). 
 
Application process - Council initiated 
 
Noting the legal advice below and the alternative option to offer the land for sale by 
way of an open public expression of interest process, an alternative exists for Council 
to initiate the road closure process. 
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As per the plan below, this section of the Pacific Drive road reserve would indicate 
that up to four (4) separate lots could be created with a potential to sell these lots 
either individually or as a single consolidated lot by open market competitive process. 
 

 
 
There are a number of issues to consider with this alternative including: 

The need to provide easements / rights of access through the newly created 
lots to ensure continued access to Pacific Drive for the existing properties 
The need to prepare a registered deposited plan showing the lot layout 
including easements / rights of access at Council cost 
Infrastructure (drainage) and service relocations (power, and possibly 
telecommunications) would need to be undertaken at Council cost. 

 
It is also noted as part of the statutory notification / community engagement process 
that Council would be required to assess and resolve any submissions received 
during the statutory road closing advertising period as part of a report considered 
before application may be made to the Department of Industry - Lands. 
 
It is considered likely that this alternative option may result in submissions from the 
existing owners on the basis of loss of full road frontage and the potential impact / 
delay on the development proposed by Pacific Drive Pty Ltd. - noting that the current 
owners would have an option along with others to express an interest in the purchase 
of the land as part of an open market process. 
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Legal Advice 
 
Legal advice provided by Marsdens Law Group states: 
 
1. Council has no obligation to negotiate directly with the adjoining landowners.    

Notwithstanding this, where Council may dispose of land that was previously 
unformed road and this has an impact upon adjoining owners in terms of access 
to their properties, the adjoining owners may have an action against Council.  So 
far as the process is concerned to sell the land, I would recommend it be done by 
way of a Tender or Expression of Interest. 

2. Section 6 of the Roads Act 1993 provides a right for an owner of adjoining land to 
access across the boundary between the land and the public road.  If this is taken 
away from the adjoining owner, then Council as part of the process must include 
access over the former road to enable the adjoining owner to have direct access 
to the road.  

3. As there is no obligation upon Council to sell to the adjoining owners, there is not 
exposure for compensation to Council should the land not be sold to adjoining 
owners.    It is however encumbered upon Council to give consideration to the 
proposed sale process which should occur by way of Tender or EOI and which 
should include specifically each of the adjoining owners.  

 
Options 
 
Council has the option to either adopt the recommendations of this report, to amend, 
or not to adopt.  Options include: 
 
1. Retain the land as public road. 
2. Accept and process a road closing application from the adjoining owners, and on 

closing, negotiate the sale of the land directly with the adjoining owner(s). 
3. As recommended and confirmed in the legal advice received from Marsdens Law 

Group, initiate the road closing process, and undertake the necessary service 
diversions and statutory and other potential planning processes prior to offering 
the land for sale by way of an open public expression of interest process (either 
as individual lots or consolidated). 

 
Community Engagement & Internal Consultation 
 
Internal consultation has been undertaken with the following staff: 

Executive team; 
Director, Corporate & Organisational Services; 
Group Manager, Commercial & Business Services; 
Property Development Manager; 
Council’s consultant Statutory Property Officer. 

 
External consultation has been undertaken with: 

Pacific Drive Pty Ltd (including consultants LandDynamics and Lands Advisory 
Services) - application(s) received; 
Mark and Kirsty Pollard - enquiries received; 
Department of Industry - Lands; 
Marsdens Law Group; 
First State Property Valuers. 
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Community engagement and notification of statutory authorities is required to be 
undertaken prior to making a formal application to the Department of Industry - Lands 
to close the section of road reserve. 
 
Planning & Policy Implications 
 
There are no planning and policy implications in relation to this report. 
 
Financial & Economic Implications 
 
When a closed road is vested in Council as operational land it may be sold.  Section 
43(4) of the Roads Act 1993 stipulates that money received by a Council from the 
proceeds of the disposal of land comprising former public road “is not to be used by a 
Council except for acquiring land for public roads or carrying out road work on public 
roads”. 
 
A valuation of the section of road reserve was prepared by First State Property 
Valuers in December 2016.  The valuation assessed potential values for up to four 
(4) individual lots (in the order of $250,000 ex GST per lot) and as a single lot 
combined ($1,100,000 ex GST noting a 10% premium as a combined lot). 
 
Given the time taken to process road closing applications, and the movement that 
may occur in the property market during the processing time, it is the current practice 
to have Council’s consulting valuer determine the final value of the land once a 
formal Notice of Road Closure has been published in the NSW Government Gazette 
as distinct from determining a value of the land at the commencement of the road 
closing process. 
 
Attachments 
 
Nil  
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MINUTES FROM CONFIDENTIAL SESSION 
 
MARCH 2017 ORDINARY MEETING OF COUNCIL 
 
 
 
 
 

15.02 PROPOSED ROAD CLOSURE - PART PACIFIC DRIVE NORTH OF 
HOME STREET, PORT MACQUARIE 

 
RESOLVED:  Turner/Hawkins 
 
That Council: 
1. Note the receipt of correspondence from Lands Advisory Services Pty Ltd 

dated 14 March 2017. 
2. In accordance with the Roads Act 1993, undertake community engagement 

and notify statutory authorities of Council’s intention to close part of Pacific 
Drive, north of Home Street, Port Macquarie as detailed in the body of the 
Proposed Road Closure - Part Pacific Drive North of Home Street, Port 
Macquarie report. 

3. Subject to no submissions, by way of objection, being received to the 
proposed road closing, make application to the Department of Industry - 
Lands to close part of Pacific Drive, north of Home Street, Port Macquarie as 
detailed in the body of the Proposed Road Closure - Part Pacific Drive North 
of Home Street, Port Macquarie report. 

4. Subject to the road closure process request the Department of Industries - 
Lands vest the closed road in Council as operational land. 

5. Subject to the road closure process and Resolutions 2-4 above: 
(a) delegate authority to the General Manager to enter into direct 

negotiations with adjoining landowners for sale of the land, noting that 
this represents the best value option for Council in disposing of this 
land,  

(b) note that the direct negotiations referred to in 5(a) are to ensure that all 
costs are to be paid by the adjoining landowners and that the sale price 
is to be based on terms no less favourable than the market value as 
determined by Council’s consultant valuer at the date of publication of a 
Notice of Road Closure in the NSW Government Gazette. 

6. Subject to Resolutions 2-5 above delegate authority to the General Manager 
to: 
(a) sign the Land Titles Office Request Form and Land and Property 

Information Transfer Form; 
(b) sign the Plan of Road Closure and First Title Creation; 
(c) sign the Contracts for Sale. 

CARRIED: 8/0 
FOR: Besseling, Alley, Cusato, Dixon, Hawkins, Intemann, Levido and Turner 

AGAINST:  Nil 
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